


























































the	 International	 Hellenic	 University.	 It	 explores	 Aboriginal	 Artists’	 rights	 and	
protection	under	Australian	 law	based	on	an	analysis	of	 legal	 cases,	 the	 institutional	
framework	 for	 supporting	 the	 artists	 and	 discrepancies	 between	 Australian	 law	 and	
international	laws	relating	to	Indigenous	Knowledge	in	Australia.	Aboriginal	Australians	
are	 considered	 the	 world’s	 oldest	 civilization	 based	 on	 DNA	 studies	 carried	 out	 by	
historians.	 Aboriginal	 culture	 is	 rich,	 with	 a	 strong	 oral	 tradition	 and	 spiritual	
connection	 to	 the	 land.	 Yet	 because	 Aboriginals	 traditionally	 followed	 a	 nomadic	
lifestyle,	 precious	 little	 physical	 evidence	 of	 their	 culture	 remains.	 The	 aboriginal	
community	has	faced	challenges	in	controlling	the	unauthorized	reproduction	of	their	




Aboriginal	 artists	 under	 both	 Australian	 law	 and	 international	 laws	 relating	 to	
Indigenous	 Knowledge	 in	 Australia;	 (ii)	 to	 what	 extent	 the	 existing	 institutional	
framework	 provides	 support	 to	 Aboriginal	 artists	 in	 maintaining	 these	 rights	 and	
protections;	and	(iii)	how	Australian	law	could	be	better	harmonized	with	international	
laws	relating	 to	 Indigenous	Knowledge	 in	Australia.	Based	on	this	analysis,	 the	paper	
recommends	measures	 to	 strengthen	 Aboriginal	 Artists’	 rights	 and	 protection	 under	
Australian	law	and	the	institutional	framework	surrounding	Indigenous	Knowledge	(IK)	










  -i- 
Preface	
Aboriginal	Australians	 represent	only	approximately	3%	of	 the	Australian	population,	
about	 750,000	 individuals.	 Only	 a	 fraction	 of	 these	 continue	 to	 follow	 traditional	
Aboriginal	culture	and	traditions,	and	even	fewer	produce	Aboriginal	artwork	which	is	
one	 of	 the	 few	 remaining	 physical	 vestiges	 of	 Aboriginal	 Australian	 culture.	 These	
artists	tend	to	live	in	remote	areas	in	communities	that	are	not	strongly	integrated	into	
mainstream	 Australian	 culture	 and	 are	 vulnerable	 to	 unfair	 practices	 in	 the	 art	
community.	
	
Incidences	 of	 misappropriation	 of	 Aboriginal	 Australian	 artwork	 are	 becoming	
increasingly	common.	In	2019,	an	Australian	Art	dealer,	Birubi	Art,	was	fined	$2.3m	for	
false	 and	 misleading	 conduct	 for	 selling	 “fake”	 Aboriginal	 art.	 The	 practice	 of	
“carpetbagging”	has	also	emerged	as	an	ongoing	issue	which	has	recently	gained	more	
attention.	 Carpetbagging	 is	 a	 term	 used	 to	 describe	 the	 exploitation	 and	 unethical	
treatment	 of	 Aboriginal	 artists	 and	 is	 documented	 in	 an	 inquiry	 into	 Australia's	
Indigenous	 visual	 arts	 and	 craft	 sector	 completed	 by	 a	 committee	 of	 the	 Australian	
Parliament	in	2007.	
	
The	 report	 produced	 by	 the	 Parliamentary	 inquiry	 provides	 recommendations	 for	
enhancing	 the	 market	 for	 Indigenous	 art.	 These	 included	 reliance	 on	 existing	 laws	
including	the	Copyright	Act	1968,	Commerce	(Trade	Descriptions)	Act	1905,	Designs	Act	
2003	 and	 the	 Trade	 Practices	 Act	 1974.	 However,	 due	 to	 the	 ancient	 origins	 of	
Aboriginal	artwork,	broad	cultural	ownership,	as	well	as	other	factors,	there	has	been	
mixed	success	 in	 realizing	protections	under	 these	 laws.	 	The	 report	also	calls	 for	an	
increase	in	the	involvement	of	the	Australian	Competition	and	Consumer	Commission	
and	other	law	enforcement	agencies	in	policing	unfair	practices	against	the	Indigenous	
art	 community	 to	 encourage	 ethical	 conduct	 in	 the	 sector.	 The	 committee	 further	




  -ii- 
	
Although	Australia	is	part	of	all	seven	Cultural	Conventions	of	UNESCO,	Australian	law	
provides	 few	 provisions	 designed	 to	 preserve	 Aboriginal	 artists’	 rights	 and	 little	
protection	 against	 cultural	 misappropriation.	 This	 paper	 examines	 UNESCO	 Cultural	
Conventions	applicable	to	preserve	and	protect	rare	and	endangered	cultures	such	as	
Aboriginal	 Australians	 and	 provides	 a	 comparison	 to	 Western	 Australian	 Law.	 The	
paper	 further	 explores	 Aboriginal	 Australians’	 understanding	 of	 these	 laws	 and	
protections	 and	 access	 to	 support	 services.	 Based	 on	 this	 analysis,	 the	 paper	
recommends	measures	 to	 strengthen	 Aboriginal	 Artists’	 rights	 and	 protection	 under	
Australian	law.	
	
The	 recommendations	 include	 the	 proposals	 put	 forward	 by	 Intellectual	 Property	
Australia	 in	 its	 publication,	 Protection	 of	 Indigenous	 Knowledge	 in	 the	 Intellectual	
Property	 System:	 Consultations	 Report,	 the	 unaddressed	 recommendations	 of	 the	
Australian	 Parliamentary	 Committee’s	 2007	 inquiry	 into	 Australia's	 Indigenous	 visual	
arts	 and	 craft	 sector	 and	 recommendations	 to	 better	 align	 Australian	 law	 with	
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Introduction	
Many	 Indigenous	people	 in	Australia	have	a	unique	view	of	 the	world	 that’s	distinct	







Understanding	 how	 intricately	 interconnected	 these	 elements	 are,	 helps	 us	
understand	 the	 damage	 done	 when	 colonization	 occurred.	 When	 people	 are	
disconnected	 from	 culture,	 this	 has	 a	 deep	 impact	 on	 their	 sense	 of	 identity	 and	




these	 systems.	 Indigenous	 people	 assert	 their	 rights	 to	 their	 intangible	 heritage	 and	
their	 Indigenous	 Knowledge	 to	 continue	 their	 practice	 of	 their	 culture;	 and	 to	 stop	
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unauthorized	 reproduction	 of	 Indigenous	 artwork.	 However,	 greater	 efforts	 are	
needed	 to	 enhance	 the	 legal	 and	 institutional	 framework	 surrounding	 Indigenous	









  -3- 
History	and	Importance	of	Indigenous	Knowledge	
‘First	 Nations	 peoples	 have	 been	 the	 guardians	 of	 their	 country	 and	 culture	 for	
thousands	of	 years.	 First	Nations	art	 is	not	 simply	a	 collection	of	design	elements	 in	
some	artistic	media	presentation.	 They	are	 in	 fact	 a	 representation	of	 cultural	 song-




Art	 is	 part	of	 First	Nations	 cultures	 and	history.	Much	of	 it	 is	 used	 to	 tell	Australia’s	







do	a	painting,	 I	don’t	know	 if	 it’s	got	a	 story.	Every	painting	here	 is	a	 story	 from	the	
Dreamtime	–	we	got	them	from	the	old	people	and	old	people’s	country.8	
It	 is	 important	 to	 note	 that	 an	 Indigenous	 artist	 does	 not	 necessarily	 have	 the	
permission	to	produce	artworks	with	certain	 images	and	stories.	There	are	processes	




Indigenous	 Knowledge	 has	 a	 traditional	 base.	 By	 ‘traditional’,	 the	 focus	 is	 on	 the	
method	and	transmission	of	culture	–	because	the	knowledge	is	handed	down	to	the	
next	 generation.	 Traditional	 creativity	 is	 often	marked	by	 fluid	 social	 and	 communal	
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‘Australia’s	 unique	 First	 Nations	 artistic	 and	 cultural	 expression	 is	 deeply	 and	 firmly	
connected	to	over	75,000	years	of	heritage	and	continuing	practice	and	its	uniqueness	
has	 been	 recognized	 both	 within	 Australia	 and	 internationally.’11	 The	 consistent	
message	 about	what	 art	means	 to	 First	 nations	 peoples,	 highlighted	 that	 it	 is	 about	
connection	 to	 country,	 identity	 and	belonging.	 It	 is	 about	 the	 stories	 and	 traditional	
knowledge,	 as	 well	 as	 a	 continuous	 celebration	 and	 preservation	 of	 history	 and	
culture.12	 Fundamental	 to	 Indigenous	 peoples	 are	 land,	 sea,	 lore,	 law,	 family	 and	
ancestors.	The	work	of	 Indigenous	creators	 is	 informed	by	common	experiences	and	
connection	to	culture.	Amongst	 this	common	experience	are	equally	strong	 layers	of	
diversity.	 Some	 of	 this	 diversity	 pre-dates	 colonization.	 Indigenous	 clan	 groups	with	





Indigenous	 Knowledge	 is	 the	 heart	 of	 Indigenous	 identity.	 It	 connects	 Indigenous	
people	 to	 the	 lands	 and	 seas	 that	 they	 have	 lived	 in,	 for	 over	 75,000	 years.	 The	
hundreds	of	different	Aboriginal	and	Torres	Strait	islander	clans	and	communities	had	
developed	complex	systems	of	understanding	and	passing	on	their	intangible	heritage	
assets.	 This	 makes	 Indigenous	 Knowledge	 traditions	 the	 world’s	 oldest	 systems	 of	










  -5- 






‘Indigenous	 Cultural	 and	 Intellectual	 Property’	 or	 ‘ICIP’	 refers	 to	 all	 aspects	 of	
Indigenous	peoples’	cultural	heritage,	including	the	tangible	and	intangible.	Indigenous	
Cultural	and	Intellectual	Property	includes:	
• traditional	knowledge	 (scientific,	agricultural,	 technical	and	ecological	knowledge,	
ritual	knowledge)	
• traditional	 cultural	 expression	 (stories,	 designs	 and	 symbols,	 literature	 and	
language)	
• performances	(ceremonies,	dance	and	song)	
• cultural	 objects	 (including,	 but	 not	 limited	 to	 arts,	 crafts,	 ceramics,	 jewellery,	
weapons,	tools,	visual	arts,	photographs,	textiles,	contemporary	art	practices)	
• human	remains	and	tissues	
• the	 secret	 and	 sacred	 material	 and	 information	 (including	 sacred/	 historically	
significant	sites	and	burial	grounds)	
• documentation	of	indigenous	peoples’	heritage	in	all	forms	of	media	such	as	films,	
photographs,	 artistic	 works,	 books,	 reports	 and	 records	 taken	 by	 others,	 sound	
recordings	and	digital	databases	
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Figure	1	diagram	provides	a	general	breakdown	of	ICIP	rights17.	
In	 Australia,	 ‘cultural	 heritage’,	 traditional	 knowledge’	 and	 ‘traditional	 cultural	
expressions’	 are	 not	 legally	 defined	 terminologies,	 however	 the	 World	 Intellectual	
Property	 Organization	 and	 the	 United	 Nations	 Educational,	 Scientific	 and	 Cultural	
Organization	 provide	 definitions	 of	 these	 terms.	 Australian	models	 for	 protection	 of	
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State	 governments	 in	 Australia	may	 also	make	 laws	 relating	 to	 Indigenous	 people.27	
The	Australian	 federal	 system	of	government	means	 that	 the	 legal	 rights	afforded	to	
Indigenous	 people	 in	 relation	 to	 their	 Indigenous	 Knowledge	 will	 vary	 significantly	
depending	 on	 which	 level	 of	 government	 is	 involved.	 Australia	 does	 not	 have	 a	 sui	
generis	system	for	Indigenous	Knowledge	protection	so	Indigenous	people	work	within	














work,	 who	 is	 generally	 the	 person	 who	 created	 or	 authored	 the	 work.	 This	 poses	
difficulties	 for	 communities	 seeking	 to	 protect	 ancient	 or	 very	 old	 artwork,	 out	 of	
copyright,	 where	 the	 specific	 author	 may	 not	 be	 known.	 Indigenous	 clan	 designs,	
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stories	 and	 rock	 art	 that	 first	 existed	 in	 material	 form	 thousands	 of	 years	 ago	 and	
remain	part	of	the	particular	Indigenous	culture	are	not	protected	by	copyright.	Works	
of	this	kind	are	able	to	be	reproduced,	despite	causing	deep	offence	to	the	Indigenous	




Copyright	 protects	 expressions	 and	 not	 the	 underlying	 idea;	 works	must	 be	 written	
down	 or	 recorded.	 Indigenous	 Knowledge	 is	 largely	 transferred	 through	 the	 spoken	
word	 and	 survives	 in	 intangible	 form.	 Copyright	 law’s	 material	 form	 requirement	
creates	 problems	 for	 Indigenous	 people	 in	 relation	 to	 a	 large	 body	 of	 their	 orally	
transmitted	 knowledge.32	 The	 requirement	 of	 material	 form	means	 that	 Indigenous	
people	and	communities	must	condense	 their	oral	 Indigenous	Knowledge	 into	works	
that	 attract	 legal	 rights	 under	 the	 Copyright	 Act.	 In	 addition,	 such	 works	 must	 be	




Moral	 rights	 are	 important	 for	 Indigenous	 creators	 as	 not	 only	 do	 they	 provide	
acknowledgement	for	continuing	custodianship	and	continuum	of	the	work,	but	such	
rights	 to	 integrity	 also	 address	 obligations	 under	 customary	 laws	 to	 guard	 against	
derogatory	treatment.34	As	current	laws	focus	on	individual	ownership	and	authorship,	
current	moral	 and	 attribution	 rights	 also	 focus	 on	 providing	 right	 only	 to	 individual	
legal	owners.35	Indigenous	Knowledge	is	held	for	the	benefit	of	a	community	group	as	
a	whole	and	there	can	be	strict	protocols	governing	the	use	of	Indigenous	Knowledge,	
directed	 at	 gaining	 community	 approval.	 Indigenous	 artists	 and	 creators	 often	 feel	
uncomfortable	 about	 identifying	 as	 the	 ‘creator’	 of	 Indigenous	 Knowledge,	 not	
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wanting	 to	 undermine	 their	 community’s	 traditions	 and	 customs.36	 The	 communal	
nature	of	Indigenous	Knowledge	ownership	means	that	there	is	a	difference	between	
the	 role	 of	 authoring	 artist	 ‘having	 the	 right	 to	 depict	 story	 in	 art	 form	 and	 the	
communal	right	of	the	clan	group	as	the	cultural	owner.’37	While	there	has	been	some	




Sacred	 and	 secret	 knowledge	 refers	 to	 knowledge	 that	 is	 strictly	 controlled	 under	
customary	laws.	It	may	be	made	available	only	to	the	initiated,	or	used	at	a	particular	
time	 or	 for	 a	 specific	 purpose.	 It	may	 be	 information	 that	 is	 restricted	 to	 particular	
genders	or	people	with	certain	knowledge.	Copyright	could	be	used	to	provide	indirect	
protection	 by	 controlling	 access	 to	 and	 use	 of	 Indigenous	 Knowledge	 in	 a	 recorded	
form.	 However,	 copyright	 does	 not	 recognize	 the	 continuing	 right	 of	 traditional	
custodians	 to	 limit	 the	 dissemination	 of	 secret	 or	 sacred	 images	 or	 Indigenous	
Knowledge	after	the	term	of	the	copyright	has	expired.40	
	
Intellectual	 property	 rights	 are	 based	 upon	 ‘western	 notions	 of	 property	 that	
emphasize	individual	ownership	and	alienability.’41		There	are	a	number	of	intellectual	




Indigenous	people	may	have	access	 to	 intellectual	property	 laws,	but	 they	are	often	
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applications,	 registration	 or	 publication	 of	 designs,	 guidelines	 for	 examination	 of	
designs,	 infringement,	 jurisdiction	and	powers	of	 courts,	use	by	 the	Crown,	and	also	
includes	administrative	and	miscellaneous	provisions.	A	design	may	only	be	registered	

















The	 Act	 does	 not	 provide	 recognition	 of	 communal	 ownership	 of	 a	 design	 which	 is	
common	 practice	 in	 Indigenous	 communities,	 nor	 does	 it	 provide	 any	 specific	
protection	 of	 Indigenous	 designs.	 The	 Act	 may	 offer	 protection	 in	 cases	 of	
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‘commercially	 applied	 Indigenous	 peoples'	 designs	 that	 meet	 the	 registration	
requirements.’44	
Trade	Practice	Laws	
It	 is	 an	 offence	 under	 the	Competition	 and	 Consumer	 Act	 2010	 (Cth)45	 to	 engage	 in	
misleading	 and	 deceptive	 marketing.	 Although	 no	 specific	 protections	 of	 Aboriginal	
and	 Torres	 Strait	 Islander	 traditional	 culture	 and	 knowledge	 are	 included	 in	 the	Act,	
there	 is	 some	 scope	under	 the	 law	 to	 restrict	 the	 sale	 and	marketing	of	 inauthentic	
Aboriginal	art,	products	and	services.	
	
The	 proliferation	 of	 inauthentic	 arts	 and	 crafts	 has	 an	 effect	 on	 the	 market	 for	
authentic	 Aboriginal	 products;	 Aboriginal	 artists	 lose	 sales	 as	 they	 are	 unable	 to	







heritage.	 There	 is	 separate	 legislation	 in	 all	 States	 and	 territories	 and	 at	 the	




While	 the	 concept	 of	 Aboriginal	 cultural	 heritage	 is	moving	 towards	 a	more	 holistic	
acknowledgement	 of	 the	 present	 and	 continuing	 relevance	 of	 sites	 and	 objects	 for	
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Aboriginal	 groups,	 the	 protection	 afforded	 to	 Aboriginal	 intangible	 heritage	 is	
negligible.48	
	
The	 Environmental	 Protection	 and	 Biodiversity	 Conservation	 Act	 1999	 (Cth)	 (EPBC	
Act)49	and	each	of	the	QLD,	Victorian	and	ACT	Aboriginal	heritage	acts,	allow	Aboriginal	
people	 to	 define	 what	 is	 their	 cultural	 heritage.	 That	 is,	 a	 place	 with	 ‘Indigenous	
cultural	 value’	 is	 defined	 as	 a	 place	 Indigenous	 people	 themselves	 believe	 to	 be	 of	
cultural	heritage	value.50	
	
There	 is	 no	 Commonwealth	 legislation	 which	 currently	 grants	 legal	 rights	 in	 the	
intangible	 aspects	 of	 Aboriginal	 and	 Torres	 strait	 Islander	 cultural	 heritage.	 Cultural	
heritage	 laws	 protect	 areas,	 objects	 and	 sites.51	 However,	 tangible	 expressions	 of	
Indigenous	Knowledge	are	covered	by	the	legislation;	for	example,	rock	art	and	other	
objects	 are	 prevented	 from	 being	 exported	 or	 desecrated.	 However,	 the	 legislation	
does	not	prevent	the	misappropriation	of	Indigenous	Knowledge	connected	with	or	on	




rather	 than	with	 the	 appropriate	 custodians	 or	 community.	 Additionally,	 Indigenous	
involvement	in	decision	making	is	generally	limited,	particularly	given	the	wide-ranging	
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Case	Studies	
A	 series	 of	 cases	 has	 considered	 issues	 arising	 in	 relation	 to	 copyright	 law	 and	
Indigenous	 art,	 in	 particular	 in	 relation	 to	 subsistence,	 ownership	 (private	 compared	






were	manufactured	 in	Vietnam,	 imported	 into	Australia,	 offered	 for	 sale	 and	 sold	 in	
Australia	 violated	 the	 Copyright	 Act	 1968	 (Cth)	 for	 copyright	 infringement	 and	 the	
Trade	Practices	Act	1974	(Cth)	for	alleged	contraventions	of	ss	52,	53(c)	and	(d)	and	55,	
and	 whether	 the	 ‘inappropriate	 use	 and	 unauthorized	 reproduction	 of	 the	 artwork	
caused	the	artists,	who	under	Aboriginal	law	were	responsible	for	the	breach	despite	
having	 no	 control	 or	 knowledge	 of	 it,	 and	 their	 respective	 communities	 significant	
cultural	harm.’	
The	woolen	 carpets	 reproduced	nationally	 recognized	Aboriginal	paintings	which	are	
owned	 by	 the	 Australian	National	 Gallery	 (the	 ANG).	One	 such	 painting,	 ‘Goose	 Egg	
Hunt’	was	adopted	as	the	design	for	the	85	cent	Australian	stamp	issued	on	4	February	
1993.	Up	to	three	million	of	 these	stamps	were	put	 into	circulation.	Several	of	 these	
paintings	were	published	by	the	ANG	in	1988	by	 its	education	staff	as	a	resource	for	
teachers	 and	 students.	 The	 sales	 to	 ANG	 and	 reproduction	 of	 the	 images	 were	
undertaken	 with	 the	 permission	 of	 the	 artists	 and	 were	 documented	 in	 legal	
agreements	 between	 the	 parties.	 Indofurn	 offered	 the	 artists	 a	 license	 fee	 to	
reproduce	 the	 images	 on	 the	 woolen	 carpets	 produced	 in	 Vietnam,	 but	 the	 artists	
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rejected	 this	 offer.	 Indofurn	 proceeded	 to	 reproduce	 the	 images	 on	 the	 woolen	
carpets	without	the	consent	of	the	artists.	
The	evidence	presented	the	importance	of	the	artwork	to	the	Aboriginal	communities	
from	 which	 they	 originated.	 The	 artwork	 depicted	 ‘creation	 stories	 and	 dreamings’	
which	 are	 ‘represented	 in	 ceremonies	 of	 deep	 significance,	 and	 are	 often	 secret	 or	
sacred,	 known	 only	 to	 a	 few	 senior	 members	 of	 the	 clan	 chosen	 according	 to	 age,	
lineage,	 sex,	 initiation,	 experience	 in	 the	 learning	 of	 the	 dreamings	 and	 ceremonies,	
and	 the	 attainment	 of	 skills	which	 permit	 the	 faithful	 reproduction	 of	 the	 stories	 in	
accordance	 with	 Aboriginal	 law	 and	 custom.’	 It	 went	 on	 to	 explain	 that	 ‘Painting	
techniques,	 and	 the	 use	 of	 totemic	 and	 other	 images	 and	 symbols	 are	 in	 many	
instances,	 and	 almost	 invariably	 in	 the	 case	 of	 important	 creation	 stories,	 strictly	




The	evidence	presented	the	communal	 involvement	 in	creating	 the	artwork,	and	the	
communal	 role	 in	determining	the	parameters	 for	publishing	and	reproducing	 it.	The	
court	noted	that	the	evidence	of	the	case	concerning	‘traditional	collective	ownership’	
was	similar	to	``Unauthorised	Reproductions	of	Traditional	Aboriginal	Art.'’56	
The	 evidence	 described	 the	 responsibility	 of	 the	 traditional	 owner	 of	 the	 artwork	







Australian	 statute	 law.’	 These	 consequences	 include	 ‘preclusion	 from	 the	 right	 to	
                                                
56	’Unauthorized	Reproductions	of	Traditional	Aboriginal	Art',	Dean	A	Ellinson	(1994)	17	UNSW	Law	
Journal	327.	
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participate	 in	ceremonies,	 removal	of	 the	right	 to	reproduce	paintings	of	 that	or	any	
other	story	of	the	clan,	being	outcast	from	the	community,	or	being	required	to	make	
a	 payment	 of	 money.’	 The	 physical	 ‘spearing’	 of	 the	 offender	 was	 also	 raised	 as	 a	
possible	consequence.	
The	 court	 found	 that	 Indofurn	 had	 committed	 copyright	 infringement	 through	 the	
unlawful	reproduction	of	the	artwork.	In	determining	the	damages,	the	court	not	only	
assessed	 the	 financial	 impact	 of	 the	 infringement,	 but	most	 notably	 also	 considered	
the	harm	caused	to	the	artists	and	their	communities:		
“in	 the	cultural	environment	of	 the	artists	 the	 infringement	of	 those	 rights	has,	or	 is	
likely	 to	 have,	 far	 reaching	 effects	 upon	 the	 copyright	 owner.	 Anger	 and	 distress	






community	 had	 communal	 title	 in	 the	 artistic	 artwork	 made	 by	 John	 Bulun	 Bulun.	
Bulun	Bulun	was	the	legal	owner	under	the	Copyright	Act	1968	(Cth)58	of	the	copyright	
subsisting	 in	 the	work	known	as	 “Magpie	Geese	and	Water	 Lilies	at	 the	Waterhole.”	
The	work	was	commissioned	in	1978	by	the	senior	members	of	the	Ganalbingu	People.	
‘The	work	derived	from	the	corpus	of	ritual	knowledge	which	the	Ganalbingu	People	
inherited	 from	 their	 ancestors.	 In	 accordance	 with	 customary	 law,	 members	 of	 the	
Ganalbingu	 People	 had	 an	 obligation	 to	 foster	 and,	 with	 the	 necessary	 permission,	
create	such	artworks	that	were	associated	with	their	ownership	of	the	land.’59	Without	
permission	 from	Bulun	 Bulun,	 R	&	 T	 Textiles	 reproduced	 “Magpie	Geese	 and	Water	
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Lilies	 at	 the	 Waterhole”.	 Bulun	 Bulun	 sued	 as	 legal	 owner	 of	 the	 copyright	 in	 the	





court,	Milpurrurru	argued	 that	because	 the	Ganalbingu	People	had	 the	power	under	
customary	 law	 to	 control	 the	 reproduction	 of	manifestations	 of	 the	 corpus	 of	 ritual	
knowledge,	 Bulun	 Bulun	 held	 the	 copyright	 in	 the	 artistic	 work	 on	 trust	 for	 the	
Ganalbingu	People,	or	as	a	 fiduciary.60	The	court	accepted	that	the	community	could	
not	own	the	copyright,	because	only	the	artist	could	own	the	copyright.	However,	the	




The	 important	 argument	 in	 Bulun	 Bulun	 v	 R	 &	 T	 Textiles,	 is	 whether	 communal	
interests	of	the	traditional	Aboriginal	owners	in	cultural	artworks	might	be	recognized	
under	Australian	 law.	 The	 court	 accepted	 that	 customary	Aboriginal	 laws	 relating	 to	
ownership	of	artistic	works	survived	the	introduction	of	the	common	law	of	England	in	
1788.	 The	question	 then	becomes	whether	 those	Aboriginal	 laws	 can	 create	binding	
obligation	 on	 persons	 outside	 the	 relevant	 Aboriginal	 community.62	 But	 the	
codification	 of	 copyright	 law	 by	 statute	 now	 prevents	 communal	 title	 being	
successfully	 asserted	 as	 part	 of	 the	 general	 law.	 The	 court	 established	 that	 equity	
imposes	on	Mr.	Bulun	Bulun	obligations	as	a	fiduciary	not	to	exploit	the	artistic	work	in	
a	way	that	is	contrary	to	the	laws	and	custom	of	the	Ganalbingu	and,	in	the	event	of	
infringement	 by	 a	 third	 party,	 to	 take	 reasonable	 and	 appropriate	 action	 to	 restrain	
and	 remedy	 infringement	 of	 the	 copyright	 in	 the	 artistic	 work.	 Because	 Mr.	 Bulun	
Bulun	took	appropriate	action	 to	enforce	 the	copyright,	he	 fulfilled	 those	obligations	
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and	 there	 is	 no	 occasion	 to	 grant	 any	 additional	 remedy	 in	 favor	 of	 the	Ganalbingu	
People.		
 
These	 proceedings	 represent	 another	 step	 by	 Aboriginal	 people	 to	 have	 communal	





took	 action	 against	 Birubi	 Art	 Pty	 Ltd	 in	 respect	 of	 representations	made	 about	 the	
provenance	and	characteristics	of	five	product	lines	containing	visual	images,	symbols	
and	 styles	 of	 Australian	 Aboriginal	 art.65	 Over	 the	 period	 of	 1	 July	 2015	 to	 14	
November	 2017,	 Birubi	 sold	 approximately	 50,000	 products	 that	 were	 in	 breach	 of	
certain	 provisions	 of	 the	 Australian	 Consumer	 Law	 (ACL),	 being	 Sch	 2	 to	 the	
Competition	 and	 Consumer	 Act	 2010	 (Cth).66	 Birubi	 represented	 that	 each	 of	 the	
products	 [loose	 boomerangs,	 boomerangs	 presented	 in	 boxes,	 bullroarers,	 bamboo	
didgeridoos,	and	message	stones]	were	hand-painted	by	Australian	Aboriginal	persons	
and	that	they	were	made	in	Australia	when	neither	was	true.	The	products	were	made	
in	 Indonesia	 and	 were	 not	 hand-painted	 by	 Australian	 Aboriginal	 persons.67	 In	 this	




that	 it	 may	 be	 the	 case	 that	 a	 contravention	 was	 made	 every	 time	 that	 a	 person	
examined	one	of	 the	products	on	public	display,	 if	 so	 the	number	of	 contraventions	
would	be	well	over	50,000	and	cannot	be	precisely	pin	pointed.68	In	the	consideration	













it	 is	 axiomatic	 that	 the	maintenance	 of	 a	 fair,	 reliable	 and	 efficient	market	 depends	
upon	 consumers	 having	 confidence	 that	 they	 are	 being	 given	 reliable	 truthful	 and	
accurate	 information.	 It	 is	 therefore	 important	 that	businesses	 recognize	 this	 in	how	
they	choose	to	present	their	goods.	If	misrepresentations	in	the	industry	are	not	seen	
to	 attract	 appropriate	 penalties,	 the	 necessary	 consumer	 confidence	 will	 be	
undermined.69	
It	 was	 also	 submitted	 that	 the	 misrepresentations	 were	 designed	 to	 enhance	 the	
cultural	 value	 and	 attractiveness	 of	 the	 products	 to	 potential	 purchasers.	 This	 could	
potentially	 entice	 uninformed	 customers	 to	 prefer	 inauthentic	 products	 over	 those	
actually	 made	 by	 Australian	 Aboriginal	 artists.70	 Professor	 Altman,	 an	 academic	
economist	and	anthropologist,	Australian	National	University,	gave	evidence	about	the	
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Barba,	 an	 Indigenous	 Australian	 artist	 of	 the	 Durumal/Woka	 Woka	 tribe.	 Barba	
maintains	 a	 web	 page	 where	 she	 displays	 her	 work.	 Desert	 Flowers,	 depicting	 a	
prominent	 yellow	 and	 orange	 triangular	 design	 pattern,	 was	 one	 of	 the	 pieces	 of	












difficult	aspects	of	the	case.	The	first	 is	 that	the	 infringement	occurred	overseas,	not	
within	Australia,	and	therefore	additional	 legal	hurdles	exist.	The	second	challenge	 is	
that	 the	 designer	 refuses	 to	 admit	 that	 she	 copied	 Barba’s	 design.	 Janke	 stated,	
“Internationally	we	have	to	make	designers	and	fashion	designers,	and	hotel	designers	
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The	Main	Issues	for	the	Indigenous	Arts	Industry		
For	many	years,	Indigenous	Australians	have	been	calling	for	stronger	ways	to	protect	
their	 Indigenous	 Knowledge.	 The	 problem	 is	 that	 indigenous	 arts,	 songs,	 designs,	
stories	and	knowledge	has	been	and	continues	to	be	exploited	outside	of	 Indigenous	
peoples’	 communities	 by	 people	 not	 entitled	 to	 do	 so.	 Such	 exploitation	 occurs	
without	recognition	of	any	Indigenous	connection	and	without	benefits	accruing	back	
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Indigenous	Art	in	the	Market	Place	























in	 an	 exploitative	 environment.	 This	 loss	 of	 consumer	 faith	 can	 lead	 to	 loss	 of	 sales	
which	results	 in	a	 loss	of	 income	to	artists,	arts	centers	as	well	as	reputable	galleries	
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which	 have	 invested	 time	 and	 resources	 to	 the	 placement	 of	 indigenous	 art	 in	 the	
industry.85	 In	 1997,	 the	 Indigenous	 art	 and	 craft	 market	 was	 estimated	 by	 ATSIC’s	
National	Aboriginal	and	Torres	Strait	Islander	Cultural	Industry	Strategy	to	be	valued	at	
over	$200	million	per	annum.86	In	2002,	John	Altman	et	all	estimated	that	the	national	
value	of	 Indigenous	visual	arts	 sales	 is	between	$100	million	and	$300	million.87	The	




because	 they	 must	 reduce	 the	 costs	 of	 their	 legitimate	 products	 to	 compete	 with	
cheaper	 imitations.	 They	 risk	 being	 driven	 from	 the	 marketplace	 altogether.	 Many	
remote	Indigenous	communities	and	urban	ones	as	well,	rely	on	arts	income	for	their	
well-being.	 The	 loss	 of	 this	 income	 could	 translate	 into	 increased	 dependency	 on	
government	welfare.88	
	












and	 a	 notably	 larger	 percentage	of	 individuals	 over	 age	 65	 (16%),	 indicating	 a	much	




School	 attendance	 rates	 for	 students	 in	 years	 1	 through	 10	 for	 the	 Indigenous	
population	 is	 lower	 than	 the	 non-Indigenous	 population,	 82%	 in	 2018	 compared	 to	
93%	for	the	non-Indigenous	population.		The	attendance	rate	for	Indigenous	students	
in	very	remote	areas	was	only	63%,	although	remoteness	did	not	significantly	decrease	
attendance	 rates	of	non-Indigenous	 students.	The	proportion	of	 Indigenous	 students	
meeting	the	national	minimum	standard	in	reading	and	numeracy	was	ten	percentage	
points	 lower	 than	 the	 non-Indigenous	 population.	 Only	 65%	 of	 Indigenous	 students	









demographic	 data	 indicates	 that	 Indigenous	 Australians	 may	 suffer	 from	 exclusion.		
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Indeed,	until	1967,	 Indigenous	Australians	were	not	 included	 in	the	definition	of	 'the	
people'	in	the	Australian	Constitution,	and	the	Constitution	as	currently	written	allows	
for	 the	 reintroduction	 of	 such	 exclusion.91	 The	 mere	 fact	 that	 the	 most	 recent	
demographic	data	on	Indigenous	populations	published	by	the	Australian	government	
dates	 back	 to	 2016	 is	 another	 indication	 that	 this	 group	 may	 be	 systematically	
overlooked.	The	World	Bank	warns	that	‘exclusion	or	the	perception	of	exclusion	may	
cause	 certain	 groups	 to	opt	out	of	markets,	 services,	 and	 spaces,	with	 costs	 to	both	
individuals	and	the	economy.’92	Such	‘opting	out’	is	evident	in	the	lower	participation	



















In	 2001,	 he	 Australian	 Board	 of	 Statistics	 completed	 an	 analysis	 of	 Aboriginal	 and	
Torres	 Strait	 Islanders'	 participation	 in	 arts	 and	 culture.	 The	 results	 of	 this	 study	
showed	 that	 the	 vast	 majority	 of	 income-earning	 Indigenous	 artists	 are	 located	 in	
remote	areas,	 representing	9.9%	of	all	 remote	 Indigenous	Australians.	A	 total	of	786	
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Indigenous	 artists	were	 identified	with	 a	 geographical	 distribution	 shown	 in	 Table	 2	
above.	 This	 data	 further	 demonstrates	 the	 remoteness	 and	 scarcity	 of	 Aboriginal	
artists.	 Given	 the	 remoteness	 of	 the	 Indigenous	 artist	 population,	 low	 levels	 of	
educational	 attainment	 and	 overall	 perceived	 exclusion	 of	 the	 remote	 Indigenous	
population,	 there	 is	a	 likelihood	 that	 Indigenous	artists	may	not	be	 familiar	with	 the	
rights	 and	protections	 that	 are	available	 to	 them	under	Australian	 Law	and	may	not	
have	 ready	 access	 to	 legal	 representation.	 The	 remote	 areas	 in	 which	 Indigenous	










The	 lack	 of	 virtual	 communication	 available	 to	 Indigenous	 artists,	 coupled	 by	 the	
current	 COVID-19	 pandemic	 which	 demands	 observation	 of	 spatial	 distancing	
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requirements,	 travel	 bans	within	 Australia	 and	 the	 lockdown	of	 entire	 communities,	
further	exacerbates	the	remoteness	of	this	group	and	their	lack	of	access	to	services.	A	








The	 study	 completed	 by	 the	 Australian	 Board	 of	 Statistics	 also	 revealed	 that	
Indigenous	artists	typically	earn	less	than	non-Indigenous	artists.94	This	data	is	striking	
given	the	estimated	value	of	the	Indigenous	arts	and	craft	sector	which	is	presented	in	
Table	 3.	While	 the	 disparity	 could	 indicate	 that	 indigenous	 artists	 underreport	 their	
















A	 Parliamentary	 committee	 was	 formed	 to	 conduct	 an	 Inquiry	 into	 Australia's	
Indigenous	 visual	 arts	 and	 craft	 sector	 and	 issued	 its	 report	 on	 June	 20,	 2007.	 The	
report	noted	that	‘while	there	is	massive	growth	in	the	value	of	the	industry,	it	is	not	
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clear	that	there	is	a	commensurate	expansion	in	the	number	of	artists.’	It	went	on	to	
state	 that	 ‘notwithstanding	 previous	 attempts	 to	 estimate	 the	 size	 of	 the	 sector,	
stakeholders	continue	to	note	that	the	size	and	value	of	the	sector	need	to	be	better	
understood.	The	Northern	Territory	government	indicated	that	the	‘economic	benefits	
of	 the	 Aboriginal	 visual	 arts	 and	 craft	 industry	 have	 been	 notoriously	 difficult	 to	
quantify.’96	
	
While	 the	 report	 revealed	some	evidence	 that	 some	 interlocutors	 in	 the	art	 industry	
retain	a	greater	share	of	revenue	generated	by	Indigenous	artwork,	it	also	uncovered	
evidence	 of	 fair	 distribution	 of	 earnings.	 The	 Rainbow	 Serpent,	 an	 art	 center	 selling	





Kununurra	 (WA)	 distributes	 approximately	 60	 percent	 of	 its	 average	 AUD	 500,000	
annual	turnover	to	its	50	to	60	artists.	98	
	
Incidences	 of	 misappropriation	 of	 Aboriginal	 Australian	 artwork	 have	 becoming	
increasingly	 common.	 	With	 respect	 to	ACCC	v	Birubi	Art	Pty	 Ltd,	 the	defendant,	Art	
dealer	Birubi	Art,	was	fined	$2.3m	for	false	and	misleading	conduct	for	selling	“fake”	
Aboriginal	 art.	 The	 company	 had	 represented	 its	 artwork	 as	 being	 handmade	 in	
Australia	by	Aboriginals,	however	the	work	was	actually	found	to	be	reproductions	of	
Aboriginal	artwork	made	in	Indonesia.		It	is	notable	that	the	charges	did	not	stem	from	
misappropriation	 or	 the	 illegal	 reproduction	 of	 Aboriginal	 art.	 	 Rather,	 the	 charges	
focused	 on	 the	 general	 misrepresentation	 of	 the	 articles	 that	 were	 sold	 and	 are	
therefore	geared	more	toward	consumer	protection	than	protection	of	the	Aboriginal	
artwork	 itself.	 In	 a	 statement	 made	 by	 Ms.	 Gabrielle	 Sullivan,	 the	 CEO	 of	 the	
Indigenous	Art	Code,	“There	is	no	law	in	Australia	that	says	you	can’t	make	fake	art	or	








The	 practice	 of	 “carpetbagging”	 has	 also	 emerged	 as	 an	 ongoing	 issue	 which	 has	





Australians	 Agency	 to	 investigate	 the	 allegations.	 Arts	 Minister,	 Mr.	 Paul	 Fletcher,	
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Within	the	Indigenous	artist	community,	there	have	been	calls	for	increased	scrutiny	of	
carpetbagging,	 increased	scrutiny	of	the	secondary	market,	and	the	 introduction	of	a	
resale	 royalty	 scheme.102	 The	 Indigenous	 Art	 Code	 was	 established	 by	 the	 National	
Association	for	the	Visual	Arts	(NAVA)	and	later	the	Australia	Council	for	the	Arts	as	a	
voluntary	 system	 to	 promote	 and	 preserve	 ethical	 trading	 in	 Indigenous	 art.	 	 The	
Indigenous	Art	Code,	as	well	as	others,	are	advocating	tougher	laws	to	protect	against	
misrepresentation	 of	 Aboriginal	 artwork	 and	 “fake”	 art	 and	 thereby	 preserve	
Aboriginal	 art.	 	However,	 it	 is	 a	 voluntary	 system,	not	 institutionalized	 into	 law,	 and	
does	not	have	the	authority	to	regulate	private	dealers	who	are	not	its	members.			
	
Chapters	9	and	10	of	the	Parliamentary	 inquiry	 into	Australia's	 Indigenous	visual	arts	
and	 craft	 sector	 completed	 in	 2007	 provided	 recommendations	 for	 enhancing	 the	
market	 for	 Indigenous	 art.	 These	 included	 reliance	 on	 existing	 laws	 including	 the	
Copyright	 Act	 1968,	 Commerce	 (Trade	Descriptions)	 Act	 1905,	 Designs	 Act	 2003	and	
the	Trade	Practices	Act	1974.	 It	also	called	 for	an	 increase	 in	 the	 involvement	of	 the	
Australian	 Competition	 and	 Consumer	 Commission	 and	 other	 law	 enforcement	
agencies	 in	 policing	 unfair	 practices	 against	 the	 Indigenous	 art	 community	 to	
encourage	 ethical	 conduct	 in	 the	 sector.	 The	 committee	 further	 recommended	 to	
examine	 the	 reviews	of	 labelling	 schemes	 for	 indigenous	 artwork	which	Canada	 and	
New	 Zealand	 have	 implemented,	 as	 well	 as	 a	 licensing	 scheme	 for	 dealers	 in	
Indigenous	 art	 and	 the	 establishment	 of	 an	 Indigenous	 Art	 Commercial	 Code	 of	
Conduct.103	 As	 of	 the	 time	of	 this	writing,	 none	 of	 these	 three	measures	 have	 been	
introduced.	
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International	Laws	and	Developments		
It	is	important	to	inform	Australia’s	domestic	efforts	to	protect	Indigenous	Knowledge	
with	 an	 understanding	 of	 the	 developments	 in	 international	 laws.	 International	
treaties	have	led	to	changes	in	Australian	domestic	laws,	and	conventions,	declarations	
and	 other	 agreements	 also	 provide	 frameworks	 and	 commentary	 on	 the	 issues	 that	
Australia	can	learn	from	in	improving	its	domestic	protections.104		
Intellectual	Property	
Australia	 is	 a	 signatory	 to	many	 international	 instruments	 that	 relate	 to	 intellectual	
property	 and	 Australian	 laws	 have	 given	 effect	 to	 certain	 provisions	 in	 those	
instruments	that	have	enhanced	protection	for	Indigenous	Knowledge.105		
• Paris	Convention	for	the	Protection	of	Industrial	Property	(1883)	








of	 literary	 and	 artistic	 works.107 Underpinning	 the	 Convention	 is	 the	
theme	 of	 ‘national	 protection’,	 which	 guarantees	 an	 established	
standard	of	 rights	 to	authors	of	 literary	and	artistic	works,	both	 inside	
and	 outside	 of	 their	 country	 of	 origin.	 The	 Convention	 provides	 the	
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same	level	of	protection	between	member	countries	regardless	of	their	
own	national	standards.108	
• Rome	Convention	 for	 the	Protection	of	Performers,	Producers	of	Phonograms	and	
Broadcasting	Organizations	(1961)	
o The	object	of	the	Rome	Convention	is	to	provide	international	standards	
for	 the	 protection	 of	 performers,	 producers	 of	 phonograms	 and	
broadcasting	 organizations. The	 Rome	 Convention	 provides	 these	
entities	 with	 right	 to	 determine	 and	 control	 how	 their	 works	 are	




The	World	 Intellectual	Property	Organization	 (WIPO)	 is	 the	 international	agency	 that	
administers	 the	 intellectual	 property	 conventions	 throughout	 the	world.	 Since	 2000,	
WIPO	 has	 convened	 an	 Inter-Governmental	 Committee	 on	 Intellectual	 Property	 and	
Genetic	Resources,	Traditional	Knowledge	and	Folklore	(the	IGC).110	The	IGC’s	mandate	
is	 to	 reach	an	 international	 instrument	which	will	 ‘ensure	the	balanced	and	effective	
protection	 of	 genetic	 resources,	 traditional	 knowledge	 and	 traditional	 cultural	
expressions’	based	on	an	evidence-centered	approach	through	the	sharing	of	national	
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The	 IGC’s	 Draft	 Articles	 aim	 to	 set	 international	 standards	 for	 protection	 against	
misappropriation	 and	 misuse	 of	 Traditional	 Knowledge,	 Traditional	 Cultural	
Expressions	 and	Genetic	 Resources.	 Although	 they	 have	 no	 formal	 legal	 status,	 they	
are	a	useful	guide	for	Australian	law	and	policy	makers	when	considering	approaches	
to	protection	of	Indigenous	Knowledge.	The	Draft	Articles	address	important	issues	in	
Indigenous	 Knowledge	 protection	 that	 are	 also	 concerns	 in	 Indigenous	 Knowledge	
protection	and	management	in	Australia	and	the	debates	in	the	drafts,	where	multiple	
alternative	 options	 are	 provided,	 reflect	 the	 complexity	 of	 the	 issues	 being	
addressed.113	
	
Indigenous	 people	 have	 consistently	 challenged	WIPO	 in	 its	 inclusion	 of	 Indigenous	
people	 at	 the	 IGC	 and	 in	 decision-making	 in	 the	 issues	 that	 will	 affect	 their	 rights.	
WIPO	has	in	the	past	been	called	on	by	the	UN	Permanent	Forum	on	Indigenous	issues	
to	 improve	 their	 implementation	 of	 Article	 18	 of	 the	 UN	 Declaration	 of	 Indigenous	





The	 UNESCO	 Convention	 for	 the	 Safeguarding	 of	 the	 Intangible	 Cultural	 Heritage	
safeguards	intangible	cultural	heritage,	ensure	the	protection	of	and	raise	awareness,	
on	a	national	and	international	level	the	importance	of	intangible	cultural	heritage.115	
The	 Convention	 defines	 Intangible	 cultural	 heritage	 to	 include,	 practices,	
representations,	 expressions,	 knowledge	 and	 skills.116	 The	 Convention	 provides	
guidelines	for	protection	at	a	national	and	international	level	and	establishes	a	fund	for	
safeguarding	of	the	intangible	cultural	heritage.117	
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International	Trade	Agreements	
Trade	agreements	regulate	and	promote	international	trade	between	countries.	These	
agreements	 cover	 the	 import	 and	 export	 of	 goods.	 It	 is	 important	 to	 understand	















The	 objective	 of	 the	 TRIPS	 agreement	 is	 to	 ensure	 the	 protection	 of	 intellectual	
property	 rights	 within	 the	 course	 of	 international	 trade,	 and	 ensure	 that	 these	
procedures	do	not	become	a	barrier	to	legitimate	international	trade.119	
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Looking	Ahead	
IP	 Australia	 recently	 conducted	 seven	 roundtables	 in	 urban,	 regional	 and	 remote	
locations,	disseminated	detailed	online	surveys	and	welcomed	written	responses	from	
a	wide	 range	of	 sectors	 and	backgrounds.	 The	 result	 of	 these	detailed	 consultations	
was	 the	 publication	 of	 the	 Protection	 of	 Indigenous	 Knowledge	 in	 the	 Intellectual	
Property	 System:	 Consultations	 Report	 (The	 Consultations	 Report).124	 This	 report	




This	 proposal	 explores	 the	 use	 of	 a	 Certification	 Trade	 Mark	 scheme	 to	 identify	
authentic	Indigenous	artwork	and	products.	Such	a	scheme	would	have	the	benefit	of	
informing	consumers	of	the	authenticity	of	the	piece	in	an	easily	identifiable	manner.	A	
suitable	 body	 with	 requisite	 power	 and	 authority,	 governance	 structure,	
implementation	support	for	Indigenous	artists	and	consumer	outreach	are	needed	for	
such	a	 scheme	 to	be	effective.	 The	burden	 to	 implement	 the	 scheme	 should	not	be	






Informed	 Consent	 (FPIC),	 proper	 engagement	 with	 communities,	 and	
acknowledgement.	No	national	protocols	currently	exist,	although	some	organizations	
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are	in	the	process	of	developing	their	own	protocols.	National	protocols	and	guidelines	
would	 eliminate	 fragmentation	 and	 could	 be	 structured	 to	 provide	 consistent	




the	 bargaining	 power	 between	 Indigenous	 and	 non-Indigenous	 parties	 and	 ensure	
researchers	 and	 businesses	 obtain	 FPIC	 from	 Indigenous	 communities.	 These	
agreements	could	encourage	greater	collaboration	by	ensuring	that	traditional	owners	
are	 involved	 in	 the	 active	management	 of	 the	 research	 activity.	 Access	 and	 Benefit	
Sharing	 (ABS)	 concerns	 such	 as	 transparency	 and	 data	 management	 could	 also	 be	
addressed	in	the	standard	agreements.128	
4:	Free,	prior	and	informed	consent	(FPIC)	in	Australian	Govt.	Funded	Programs	
While	 there	 was	 strong	 support	 for	 inclusion	 of	 an	 FPIC	 requirement,	 the	 proposal	









susceptible	 to	misuse.	Many	stakeholders	believed	 that	 such	a	database	should	be	a	
voluntary	system.130	
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6:	Disclosure	of	Source	requirement	for	Patent	Applications	
This	proposal	put	 forward	 the	need	 to	not	only	have	a	basic	disclosure	 requirement	
but	 a	 broader	 process	 that	 checks	 for	 FPIC	 and	 ABS	 as	 pre-requisites	 for	 granting	 a	
patent.	 Stakeholders	 noted	 that	 a	 disclosure	 requirement	 alone	 would	 not	 address	
these	issues	and	that	further	scrutiny	would	be	needed.	The	applicant	should	declare	if	
the	 application	 involves	 Indigenous	 Knowledge,	 rather	 than	 placing	 the	 onus	 on	 the	
Indigenous	community	to	prove	this.131	
7:	Legal	Training	and	Support	
This	 proposal	 focuses	 on	 providing	 legal	 training	 and	 support	 to	 Indigenous	





This	 proposal	 draws	 a	 similar	 proposal	 in	 New	 Zealand	 to	 include	 offensiveness	 to	
Māori	 people	 as	 a	 ground	 for	 rejecting	 a	 trade	 mark	 in	 the	 legislation.	 While	 this	
proposal	was	supported,	 it	was	noted	that	“offensiveness’	 is	a	subjective	term	which	
may	 be	 difficult	 for	 examiners	 to	 determine	 and	 apply.	 The	 determination	 would	
require	 consultation	 with	 a	 community	 or	 a	 nominated	 representative	 of	 the	
community.	133	
9:	Database	of	Words	and	Images	
A	 database	 of	 words	 and	 images	 would	 be	 useful	 in	 helping	 examiners	 identify	
trademarks	 and	 designs	 that	 include	 Traditional	 Cultural	 Expressions.	 Stakeholders	
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for	data	sovereignty	 to	be	 retained	by	 Indigenous	people	and	 issues	concerning	cost	




stakeholders.	 However,	 the	 importance	 of	 ensuring	 that	 Indigenous	 People	 fully	










Increased	 education	 and	 awareness	 initiatives	 are	 needed	 to	 inform	 both	 the	
Indigenous	 and	 non-Indigenous	 Communities	 on	 the	 IP	 system	 and	 how	 contractual	
arrangements	 can	 be	 used	 for	 commercial	 purposes	 and	 to	 protect	 Indigenous	
Knowledge	 (IK).	 Such	 an	 initiative	 could	 increase	 non-Indigenous	 individuals’	
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• To	 be	 effective,	 campaigns	 should	 be	 ongoing,	 and	 driven	 by	 the	 needs	 of	
Indigenous	stakeholders.	
• New	 information	and	 resources	 can	be	 further	 circulated	by	 Indigenous	peak	
bodies	to	help	spread	awareness.	




by	 Indigenous	 artists	 in	 enforcing	 their	 rights	 and	 observing	 Indigenous	 laws	 and	













                                                
137	Ibid	18.	
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Conclusions	
Australian	 law	provides	 few	provisions	designed	 to	preserve	Aboriginal	 artists’	 rights	
and	little	protection	against	cultural	misappropriation.	The	unauthorized	reproduction	
of	an	artwork	without	permission	or	attribution	has	a	profound	and	harmful	effect	on	
First	 Nations	 peoples	 and	 cultures,	 denigrating	 the	 meaning	 of	 the	 imagery	 and	 its	
cultural	 significance.	 Artwork	 is	 often	 created	 through	 a	 communal	 process	 and	
communal	ownership	of	artwork	is	an	Indigenous	cultural	norm	which	is	not	provided	
for	 under	 Australian	 law,	 though	 several	 recent	 court	 cases	 consider	 communal	
ownership	in	their	findings.	
	
Incidences	 of	 misappropriation	 of	 Aboriginal	 Australian	 artwork	 have	 becoming	
increasingly	 common.	 Arts	 Law	 estimates	 that	 up	 to	 80%	 of	 items	 being	 sold	 as	
legitimate	 Indigenous	 artworks	 in	 tourist	 shops	 around	 Australia	 are	 inauthentic.	
Alleged	 incidences	 of	 unauthorized	 reproduction	 of	 artworks	 overseas	 have	 also	
emerged,	 which	 presents	 additional	 barriers	 for	 the	 artists	 to	 overcome	 in	 claiming	
their	 rights.	 The	 practice	 of	 “carpetbagging”	 is	 an	 ongoing	 issue	 which	 has	 recently	
gained	more	attention	and	has	been	recognized	in	a	Parliamentary	inquiry.	
	
Aboriginal	 artists	 tend	 to	 live	 in	 remote	 areas	 in	 communities	 that	 are	 not	 strongly	
integrated	 into	mainstream	Australian	culture.	As	such,	 they	are	vulnerable	 to	unfair	
business	practices	and	unethical	individuals	who	seek	to	profit	from	their	vulnerability.	
They	 are	 unlikely	 to	 have	 adequate	 access	 to	 legal	 or	 other	 support	 services	 due	 to	




visual	 arts	 and	 craft	 sector	 and	 the	 protection	 of	 Indigenous	 Knowledge	 in	 the	
Intellectual	 Property	 system,	 no	 actions	 have	 yet	 been	 taken	 as	 a	 result	 of	 these	
consultations	 and	 analysis.	 The	 following	 recommendations	 present	 measures	 to	
strengthen	Aboriginal	Artists’	rights	and	protection	under	Australian	law.	
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• Implement	 the	 proposals	 of	 the	 Protection	 of	 Indigenous	 Knowledge	 in	 the	
Intellectual	 Property	 System:	 Consultations	 Report	 (The	 Consultations	 Report)	
completed	by	 IP	Australia.	 	 The	proposals	provide	concrete	actions	which	can	be	
taken	 to	 strengthen	 control,	 respect,	 protection	 and	 recognition	 of	 Indigenous	
People’s	rights	over	IK	and	artwork.	While	some	of	the	proposals,	particularly	those	
concerning	 the	 establishment	 of	 publicly	 available	 databases,	 require	 further	
consideration,	other	proposals,	such	as	the	Certification	Trade	Mark	scheme	which	
has	 been	 successfully	 implemented	 in	 other	 countries,	 could	 move	 forward	
without	delay.	
• Implement	 the	 recommendations	 of	 the	 Parliamentary	 inquiry	 into	 Australia's	
Indigenous	visual	arts	and	craft	sector	completed	 in	2007.	 Increased	 involvement	
of	 the	 Australian	 Competition	 and	 Consumer	 Commission	 and	 other	 law	
enforcement	agencies	 is	needed	 to	police	unfair	practices	against	 the	 Indigenous	
art	community	to	encourage	ethical	conduct	in	the	sector.	A	licensing	scheme	for	
dealers	 in	 Indigenous	 art	 and	 related	 system	 of	 oversight	 would	 provide	 an	
effective	means	to	monitor	dealers	and	enforce	the	rights	and	protection	of	IK.	The	
establishment	 of	 an	 Indigenous	 Art	 Commercial	 Code	 of	 Conduct	which	 licensed	
dealers	 and	other	 stakeholders	must	 observe	would	 promote	 ethical	 behavior	 in	
the	 industry,	 define	what	 ethical	 behavior	 is	 and	 could	 be	 used	 to	 hold	 licensed	
dealers	to	account.	
• Consider	 non-material	 forms	 of	 protection,	 such	 as	 that	 available	 under	 French	
copyright	 law,	 to	 provide	 greater	 assistance	 to	 individuals	 and	 communities	
seeking	to	assert	rights	to	Indigenous	Knowledge.		
• Revisit	 the	 Competition	 and	 Consumer	 Amendment	 (Exploitation	 of	 Indigenous	
Culture)	 Bill	 2017	 introduced	 by	 Bob	 Katter	 to	 stop	 the	 import	 of	 commercially	
produced	 works,	 made	 to	 look	 and	 feel	 like	 authentic	 Indigenous	 creations	 but	
made	and	imported	from	overseas.	Specifically,	the	criterion	that	art	be	exclusively	
produced	 in	 Australia	 should	 be	 reconsidered	 to	 ensure	 it	 would	 not	 impose	
adverse	financial	consequences	for	Indigenous	artists	and	creators.	
• Buttress	 Australia’s	 domestic	 efforts	 to	 protect	 Indigenous	 Knowledge	 with	
developments	in	international	 laws	as	follows:	uphold	and	align	national	 law	with	
the	terms	of	the	Paris	Convention	for	the	Protection	of	Industrial	Property	(1883)	to	
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provide	 uniform	 protection	 in	 their	 dealings	 with	 industrial	 property	 as	 broadly	
defined	in	the	agreement;	uphold	and	align	national	law	with	the	Berne	Convention	
for	 the	 Protection	 of	 Literary	 and	 Artistic	 Works	 (1886)	 to	 protect	 the	 rights	 of	
authors	 of	 literary	 and	 artistic	works	 both	 inside	 and	 outside	 of	 their	 country	 of	
origin;	uphold	and	align	national	law	with	the	Rome	Convention	for	the	Protection	
of	Performers,	Producers	of	Phonograms	and	Broadcasting	Organizations	(1961)	to	
protect	 performers,	 producers	 of	 phonograms	 and	 broadcasting	 organizations;	
become	party	to	the	international	instrument	under	development	by	WIPO	which	
will	‘ensure	the	balanced	and	effective	protection	of	genetic	resources,	traditional	
knowledge	 and	 traditional	 cultural	 expressions’;	 observe	 the	 provisions	 of	 the	
UNESCO	 Convention	 for	 the	 Safeguarding	 of	 the	 Intangible	 Cultural	 Heritage	
safeguards	 intangible	 cultural	 heritage	 to	 ensure	 the	 protection	 of	 and	 raise	
awareness,	 on	 a	 national	 and	 international	 level	 the	 importance	 of	 intangible	
cultural	 heritage,	 and;	 formulate	 Free	 Trade	 Agreements	 to	 promote	 or	 require	
member	countries	to	protect	Indigenous	Knowledge.	
	
The	above	recommendations,	 if	applied,	would	serve	to	control	 Indigenous	art	 in	the	
marketplace,	respect	Indigenous	laws	and	customs,	recognize	and	protect	the	rights	of	
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